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President’s M essage

by Elizabeth Lovette, CIR-ML

While attempting to gather my
thoughts for the business at hand, | was
reminded of amoment, anow somewhat
ironic and humorous moment, that
occurred while | was attending the
spectacular Health Care Insolvency
Program held afew years back in Tucson.
Those of you fortunate enough to be in
attendance may recall that this seminar
brought to the forefront the numerous,
unique complexities associated with the
demise of HMOs and other alphabet
entities. | can’t recall at thispointintime
whether my associate, Fred Greve, or
myself leaned to the other and remarked
that even if given the opportunity [in the
stagnant receivership market existing at
that time], we would not want to tackle
something as ghastly as alarge HMO
receivership. What | distinctly recollectis
unanimous agreement on the point
accompanied by expressions that |ooked
asif we each had consumed curdled milk
or something similarly foul.

| bring this moment up for two
reasons:. 1) Indiana Insolvency, Inc.
currently isup to its elbowsin administer-
ing the receivership of Indiana's second
largest HMO; and 2) the benefits of IAIR
membership have in so many ways aided
me in this endeavor. Those of you who
have had the pleasure of dealing with an
HMO insolvency, particularly asizeable
one, know that ahost of complex chal-
lenges present themselves that do not
existinatypical lifeand healthinsol-
vency. Because of my involvement in
IAIR, | knew whereto turn for help and
guidance. My thanks, by the way, to my
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numerous |AIR colleagues who have
patiently bestowed their wisdom and
advice when answering my pleasfor help.
The ability to draw upon the collective
experiencesof fellow members, to have
instructive resource materialsavailable
from previous|AIR seminarsand
roundtables coupled with participationin
IAIR’sHealth CareInsolvency Taskforce
have enabled meto stay in front of, rather
than behind, this receivership. And really
thisiswhat IAIR isall about. Coming
from someone who firsthand has truly
reaped therewards of IAIR membership, |
strongly encourage anyone thinking of
joining our fine organization to do so. |
have no doubt that professionally and
personally you will only benefit. To
existing |AIR members, shareyour stories
with colleagues or others that you
encounter in the receivership community;
mineis certainly not unique. What better
way to promote membership!

Mar keting Committee

| am pleased to report that Trish
Getty’s presentation to the commission-
ers at the Midwestern, Western and
Northeastern Zone meetingsin New
Orleans was enthusiastically received.
Great job, Trish!! Now that amajority of
regulators have been informed about the
purpose and objectives of IAIR, let’s
make certain we capitalize on the momen-
tum that has been achieved. To this end,
many worthy ideas are circulating in the
Marketing Committeeincluding theidea
of proposing a charge to the NAIC
Insolvency Task Force to recognize

(Continued on page 3)
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View From Washington

Switcher oo

Just when we thought the political
dust had settled, along comes Vermont
Senator James Jeffords to announce his
departure from the Republican party, thus
giving control of the United States Senate
to the Democrats. That switch portends
possible significant implicationsfor the
insurance and financial servicesindus-
tries, smply because the Democratsin the
Senate are seen as more interested in new
privacy and optional federal charter
"reforms" than Republicans and more
likely to push for hearings yet this year on
perceived shortcomings in the state-
based system of insurance regulation.

L eading the reconfigured Senate Banking
Committeeis Senator Paul Sarbanes (D-
Md), who took over from Senator Phil
Gramm(R-TX).

Tax Reform

President Bush signed into law in
June the broad tax reduction legislation
that had become the centerpiece of his
new administration. Thelegislation

By Charles Richardson

gradually reduces the estate tax and fully
phasesit out in 2010. Lifeinsurance
companies and the agents who sell estate
planning insurance products will now
have to adapt to the new marketplace and
attempt to take advantage of the tax bill's
reduction of individual tax rates and
enhancements to retirement savings
programs.

Reliance

After months of press and industry
speculation, giant Reliance Insurance
Company was placed in rehabilitation by
Pennsylvania authorities on May 29.
Insurance Commissioner Diane Koken,
with her rehabilitation team, now begins
the job of figuring out what can be done
to deal with Reliance's debt burden and to
make sure that policyholders are pro-
tected.

I nsuranceFraud

The U.S. House of Representativesis
considering legidation, HR-1408, to
implement anational computerized

network that would permit both state and
federal regulators to access shared
information on "bad actors" in the
financial servicesindustry. Thelegisla-
tionisdesigned to catch individuals, like
Martin Frankel, who have been ableto
move among the securities, banking, and
insurance industries without regulators of
one industry becoming aware of fraudu-
lent acts in another industry. The House
Financial Services Subcommitteeon
Financial Institutions& Consumer Credit
passed the legidlation on June 13. A full
committee mark-up is expected by theend
of June.

President’s M essage

(Continued from page 2)

IAIR’s accreditation program and those
individuals who have been certified as
specialistsby our organization. | believe
thisideaiswell worth pursuing, and |
encourage anyone interested in furthering
this effort to contact Trish Getty, Mary
Veed or myself. Thenew |AIR Marketing
Brochureisnow availablewith the much-
anticipated Resource Directory scheduled
to soon go to print. If interested in
obtaining these materials, please contact
|AIR sExecutive Director, PaulaKeyes.

I AIR 2002 I nsolvency Wor kshop

K eep open the dates of January 24-
25, 2002, to attend | AIR’s I nsolvency
Workshop in San Antonio, Texas. The
Insolvency Workshops in the past have
always been co-sponsored with the
NAIC, but thisislAIR'sfirst foray in
solely sponsoring this event. | have no

doubt with Jim Stinson at the helm of the
planning committee that the Workshop
will be anything less than aresounding
success.

In closing, | must point out that
IAIR'smembershipisat anall timehigh.
This fact alone speaks volumes about the
direction our organization is headed. To
those of you that contribute tirelessly in
your effortsto promote |AIR, many
sincere thanks. Our committees can
always use new faces and new ideas, and
| welcome, encourage and challenge those
of you not involved to become involved.
IAIR, your organization, will only benefit.




IAIR
Roundtable
Schedule

NAIC Mesting - Spetember 22 - 26, 2001
Boston, MA
IAIR Roundtable
March 22, 1:00 - 4:00 p.m.

NAIC Meeting - December 8 - 12, 2001
Chicago, IL
IAIR Roundtable
June 8, 1:00 - 4:00 p.m.

NAIC Meeting - March 16 - 20, 2001
Reno, NV
IAIR Roundtable
March 16, 1:00 - 4:00 p.m.
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New Orleans Meeting Recap

By Mary CannonVeed

It's always a pleasure to attend an
NAIC meeting in San Francisco, especialy
inearly summer. The great weather, the
elegant culture, the proximity to e-
commerce ground zero...What's that you
say? We aren't going to San Francisco?
About face! Forget elegance, and plan on
muggy weather instead of bay breezes,
poor boys instead of Dungeness crab, and
Bourbon Street instead of Fisherman's
Wharf --it's New Orleansinstead. Who
wanted dot.com's anyway?

So what does one take home from the
Summer National meeting, besidesthose
Hurricane glasses? Even after thisinterval
(and I'm latewriting this article, asusual -
sorry Jim and Paula), the most apt meta-
phor | can think of isthe hoary one that
compares the legidlative process to
sausage making - with the added compli-
cation that we'rewatching frominside the
meat grinder!

Asusual, | undoubtedly missed alot,
but there seemed to be two varieties of
sausage in this particular kitchen. The
first, and most relevant to this article, was
Doug Hartz' valiant effort to do something
about turning the URL intoaModel Act.
That process really has reached the messy
stage, and it'sextremely difficult totell itif
will turn out to be an elaborate exercisein
doing nothing, or something alittle more
useful.

The atmosphere surrounding the
Working Group isvery different from that
intheold RLAG, and it'smadefor some
very odd juxtapositions. One of the
reasons the RLAG was able to accomplish
asmuch asit did, in spite of the diversity
of interestsinvolved in it, was that it
started with some basic principlesin
common. Again and again, when things
got sticky, we found confusion and
disagreement could be resolved by
referring back to those ideas and measur-
ing whatever topic bothered us against
them. They were never officially promul-
gated, but became such amantral feel
safein repeating some of them:

A. Leaveyour client at thedoor. (Jim
Stinson'sline). The object of the exercise

isto create the best possible liquidation
law for everyone concerned. Anyone
caught trying to get a short-term advan-
tage in whatever fight he wasinvolved in
at the moment gets frowned at.

B. Transparency. Liquidating
insurersis challenging, but it's not
enough to accomplish that if no one
outside the "magic circle" understands
what you did, or why, or believesin the
integrity of the process.

C. Professionalism. Theliquidation
community has grown up. It knowsits
business, and it is not afraid to let
outsiderswatch it work, or to explain why
it does what it does. We expect that
liquidationswill be conducted efficiently
and fairly. The pressure of exampleisthe
most effective way to encourage any
laggards to catch up.

D. "It'stheir money, stupid." Liquida-
tion based on the idea that since policy-
holders could not possibly understand
what had happened to their insurance,
and could contribute nothing useful to
the process, they should have only
sanitized information and no standing to
guestion it became obsolete about the
time we began repealing blue lawsand
abandoning defined benefit pensions and
telephone monopolies. It'stimeto bring
the policyholder back in to the liquidation
process.

E. Ignore the squeaky wheel. To get a
new regulatory scheme adopted, you
need buy-in from three groups: the
regulators, the regulatees, and the
beneficiaries. A solution that givestoo
much weight to the interests of one group
will hit the rocks when it movesto the
next phase of the adoption process,
which will be dominated by somebody
elsewith adifferent agenda.

One does not have the sense that
any such consensus exists among the
Model Act Working Group members. Asa
result, the several meetingsin New
Orleans careened crazily from point to
point. The instinctive reaction of any
regulator to the sort of "sunshine"

(Continued on page 19)
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|AIR ACCREDITATION STANDARDSREVISED

As we approach our tenth anniver-
sary, it isinteresting to reflect upon how
far our organization has come. From
humble beginningsin 1991 when afew
dedicated insolvency professionals
formed the Society of Insurance Receivers
(subsequently renamed the International
Association of Insurance Receivers) we
have grown to a professional organization
encompassing almost 400 members. Inthe
formative years of the Association, an
accreditation and ethics committee was
established to develop a method for
accrediting members who possessed the
experience and professional skills
necessary to take responsibility for
administering insurance company
insolvencies. Thisinitiative resulted in the
design and implementation of acertifica-
tion program with two basic designations:
Certified Insurance Receiver (CIR) and
Accredited Insurance Receiver (AIR). The
Association conferred the first designa-
tionson qualified membersin December
1996.

As the Association matured, the
Accreditation and Ethics Committee (A& E
Committee) continually reviewed the
standards for accreditation. The purpose
of the Committee isto establish and
maintain benchmarksfor high profes-
sional standards which accredited
individuals could put forth to the insur-
anceinsolvency community. The Commit-
tee realized that the standards originally
adopted needed revision to ensure that
they remained current with the evolution
of the marketplace and allowed our
members to advance professionally, both
within the Association and the insolvency
community. Thisresulted in asignificant
re-write of the CIR standardsin 1999 and
of the AIR standardsin 2000.

Prior to looking at the revisionsto the
CIR and AIR standards, we should
consider the importance of the IAIR
accreditation process. During the past ten
years, the Association has been able to
improvethe quality of insuranceliquida
tions through its educational programs
and quarterly Roundtables which alow its

by I. George Gutfreund, CIR-ML

members to openly discuss new and
innovative insolvency techniques. State
insurance commissioners and regulatory
officials have begun to appreciate the
importance of IAIR as shown by their
contactswith | AIR requesting referrals of
accredited liquidation professionals to
them. Thishasresulted in IAIR's accred-
ited membersreceiving liquidation
appointments or engagements in specific
states.

The purpose of the commt-
tee is to establish and
mai ntai n benchmarks for high
prof essi onal standards which
accredited individuals could
put forth to the insurance
i nsol vency conmmunity.

The Board of Directorsof IAIR has
decided that only accredited CIRs and
AlRswill beplaced onalist for distribu-
tion to parties (such as regulators)
seeking the services of accredited
insolvency professionals. Since the
requests have been coming into the IAIR
officefor qualified insurance insolvency
professionals, IAIR has commissioned the
publication of a Resource Directory. This
directory will set out the credentials and
areas of experience of the|AIR members.
With thisbit of background, our members
should redlizeitisin their best interest to
seek certification under the CIR or AIR
standards.

CIR STANDARDS

The CIR standards were significantly
amendedin 1999. Liz Lovettein her article
Thinking about applying for the CIR
designation? Now isthetime! summarizes
the changes to the CIR designation.
Quickly paraphrasing her article, the major
significant changes were to:

(@ expand the population of
memberseligibleto qualify for the
designation;

(b) remove therequirement that the
applicant have "overall control and

management responsibility on a day-to-
day basis of all facets and parts of a
receivership”;

(c) alow senior level personnel or
others that have gained the requisite
experienceto qualify for CIR;

(d) utilizerelevant experiencethat
may, but does not have to be, obtained
from working on insurance receiverships,

(&) require that applicants must
now satisfactorily complete a per-
sonal interview with representatives
of the A& E Committee.

While the above points highlight the
major changes to the CIR standards,
please be aware that the revised CIR
standards, as well asthe Application for
Certified Insurance Receiver and accom-
panying Statement of Qualifications, can
beviewed intheir entirety on I1AIR’s
website at www.|AIR.org.

AIR STANDARDS

Oncethe CIR standards were
rewritten, the A& E Committeeturnedits
attention and focus on the AIR designa-
tion. The Committee reviewed the reasons
and/or necessity for the Association
having two designations and what was
trying to be accomplished. After extensive
research, debate and analysis of the
demographics of our membership, the
Committee decided that the AIR designa-
tion, if amended, could serveamore
useful rolein our organization and in the
insurance insolvency community at large.
From the analysis of the demographics of
our Association, it was quickly deter-
mined that our membership iscomprised
of individualshaving specialized skillsin
specific areas that are crucial to success-
ful insolvency proceedings of an insur-
ance company. The best way to summa-
rizetheresults of the Committee’s
thinking isto envisage a CIR as a chief
executive officer of an entity and the AIR
as the department vice presidents
possessing expertisein their areas of
responsibility. The A& E Committee
reviewed the many components of a

(Continued on page 6)
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IAIR ACCREDITATION STANDARDS REVISED

successful liquidation and came to the
conclusion that seven areas predomi-
nantly stood out. These seven areas
(more specifically discussed below) also
conformed to our members demographics
thus enabling them to seek accreditation
in aspecialty area. Accordingly, the
revised AR standards now alow mem-
berswho have extensive experiencein
one or more areas of the insurance
insolvency system, but who may not have
thelevel of overall experiencerequired for
aCIR designation, or who simply choose
to identify themselves as specialistsin
one field, to do so.

New AIR Standardsfor Accreditation
Focusing on the specific changes to the
standards, the new standards require five
years experience in the business of
insurance, whilethe requirement of
experience at asupervisory or managerial
level has been dropped. The old standard
pertaining to insurance receivership
experience has been totally amended and
the new standard now requires applicants
to "be able to demonstrate substantial
involvement over a period of three years
with one or more insurance insolvencies
inthe practice area(s)" applied for. The
new standards require that the applicant
can qualify with either aBachelors Degree
or business experience of at least ten
years. This deletes the requirement that
applicants must have functionally
equivalent related business experience.
The new standards have also reduced the
continuing education requirements to two
years preceding the date of the applica-
tion for the AIR designation instead of
three years.

The most significant change to the
AIR standards is the recognition of seven
specific practice areas; reinsurance,
claimsg/guaranty funds, legal, accounting/
financial reporting, asset management,
actuarial and datamanagement. An
applicant can now apply for AIR accredi-
tation in one or more of these specific
designated practice areas. The require-
ments for accreditation are reproduced
below.

Practice Areas. Applicant must, in
addition to the above requirements, meet
thefollowing

reguirements for applicant’s selected
practice area(s):

1. Reinsurance: Document substantial
involvement and special competencein
the reinsurance area, aswell as specific
experiencein one or more of thefollowing
areas: reinsurance accounting, reinsur-
ance underwriting or experienceinthe
negotiation of, including pricing, of
assumptions, commutations and/or
portfolio transfers.

2. Claimg/Guaranty Funds: Document
substantial involvement and special
competenceinvolving claimsand guar-
anty funds (or similar organizations that
exist in other countries), and also the
following:

+ Working knowledge of the claims
function asit existsin an ongoing insurer,
aswell asthe particularsinvolved with
insolvencies,

¢ Understanding of insurer
insolvency and guaranty fund laws as
such areinvolved with in the administra-
tion of claims, and

+ If Applicant’s experienceinvolves
receiverships administered in the United
States, Applicant must demonstrate a
basic understanding of the NAIC Uniform
Data Standards.

The nmost signifigant change
to the AIR standards is the
recognition of seven spe-

cific practice areas.

Tothe extent applicable, claims
experience may be obtained by employ-
ment/engagements with companies or
Guaranty Funds.

3. Legal: Applicant must havealaw
degree, be admitted to practicein at least
one jurisdiction and document substantial
involvement and special competence with
legal matters arising in connection with
insurance insolvencies.

4. Accounting/Financial Reporting:
Document substantial involvement and
special competence with accounting
principles, tax issues and financial
reporting required in insurance insolven-

(Continued from page 5)

cies. An applicant may qualify under this
practice area regardless of whether the
applicant is professionally licensed as a
Certified Public Accountant, or Chartered
Accountant or similar designation that
existsin other countries, so long as the
applicant otherwise qualifies hereunder.

5. Asset Management: Document
substantial involvement and special
competence in the management of the
variety of assetstypically found in
insurance insolvencies, including the
unique legal issuesthat may arise.

6. Actuaria: Applicant must be: (i) a
Member of the American Academy of
Actuaries, havean ASA, ACASoor higher
designation, or beamember of asimilar
recoghized organization and possess a
similar recognized designation from
another country, and (ii) document
substantial involvement and special
competence with engagements involving
insurance receiverships.

7. DataManagement: Document
substantial involvement and special
competence with information technology
as applied to insurance receiverships.

Aswiththe CIR designation, the AIR
candidate will now have to satisfactorily
completeapersonal interview with
representativesof the |AIR A& E Commit-
tee. In addition, AIR applicants must
submit alist of three referencesto attest
to the applicant’s substantial involvement
and special competence in the specialty
areabeing applied for. Thereferences
themselves must be knowledgeable of the
applicant’swork experience asit relatesto
the applicant’s insurance insolvency
involvement. The applicant shall not
submit partners or associates to serve as
references. Finally, to maintainthe AIR
designation, the applicant must now
submit evidence of participationin
approved continuing education activities
of at least 30 hours every two yearson
the approved | AIR membership renewal
form.

The newly revised AIR standards, as
well asthe Applicationfor Accredited
Insurance Receiver and accompanying
Statement of Qualifications, can be
viewed intheir entirely onthelAIR
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website at www.lAIR.org.

Oral Interviewsof AIR and CIR
Applicants

One major revision adopted in both
the CIR and AIR standardsis the creation
of an oral interview process. Thisrequire-
ment was adopted by the A& E Committee
to better evaluate each candidate’s skills.
Although awritten application is till
required, the A& E Committee hasfound
fromyears of reviewing them that certain
key information is missing or cannot
adequately be demonstrated in awritten
application. Through the oral interview
process, the applicant is given the
opportunity to demonstrate to the
Committee (a) the ability to administer
professional engagements; (b) the ability
to apply the applicable insolvency
legislation and jurisprudence; (c) appro-
priate experience and sound judgment in
business matters, i.e., analysis and
decision making; and (d) a high standard
of business ethics and professionalism.
Theinterview process also allowsthe
Committee to assess the applicant’s
capacity to analyze situations and make
decisions. By linking theoretical know!-
edge and practical experience, the
applicant must show that he or she can
arrive at sound practical decisions, taking
into consideration applicable laws,
regulations, professional standards and
ethics.

Other Considerations

Wedl know that insurance insol-
vency isahighly specialized arearequir-
ing practitioners with sophisticated
insurance and insolvency experience. As
we continue down the road of globaliza-
tion of industries, the insolvency practi-
tioner must also possess the skills and
knowledge to deal with trans-border,
trans-jurisdictional insolvencies. This has

been borne out by recent insolvencies
over the past few years. In anumber of
jurisdictions, insolvency legislation has
been amended to require that only
qualified insolvency practitioners act as
liquidators. In the United States, the
recently drafted Uniform Receivership
Law ("URL") goes so far asto require that
the person who a commissioner desig-
nates to run areceivership must be one
who is qualified to do so. Based on these
trends, the A& E Committee urgesall of
IAIR memberswho feel they may be
qualifiedtobecomeaCIR or an AIRto
submit their applicationsfor certification.
The professional accreditations which
members can gain through this process
are presently the only formal credentialsa
practitioner can offer as evidence of hisor
her qualificationsin thefield of insurance
insolvency.

W all know that insurance
insolvency is a highly
speci alized area requiring
practitioners with
sophi stocated insurance and
i nsol vency experience.

The Board of Directorsandthe A& E
Committee at IAIR believethat therevised
accreditation program isavehicle that can
provide commissioners and other con-
stituencies in the insurance insolvency
arenawith expert assistance when they
arefaced with areceivership or potential
receivership situation. In addition, the
AIR designation can provide members
with recognition by insurance companies
and/or regulators requiring individuals
with specific skill setsto do specific
assignments. As noted above, with the
printing of our resource directory,
accredited members can publicize both
their professional accreditation and skills.

CONCLUSON

Aswe embark on the next ten years
of our Association, the A& E Committeeis
presently in the midst of updating our
Code of Ethics, taking into consideration
therevised CIR and AIR standards and
changes that have been taking place in
the industry to date. The Committee has
also commenced discussions as to the
development of aformal education
program to help membersachieve or retain
accreditation as CIR or AIR designates.
Thisisahugetask and the Committee
needs the involvement and help of many
more of our members. Finally, the Commit-
tee will continue to monitor the standards
in place for accreditation, and as circum-
stancesrequire, will review, investigate
and recommend to the Board the appropri-
ate changes in order to maintain the high
level of professionalism and integrity
associated with our accreditation pro-
gram. The A& E Committeeisaways
looking for new blood to help with the
development of these programs and any
member wishing to volunteer can do so
by contacting the chair, or any other
member of the A& E Committee.

Inclosing, | would like to acknowl-
edge the tremendous effort put forward
over the years by the retiring members of
the A& E Committee KevinHarris, Len
Stillman and LindaWalker Span. Should
you have any questions or desire
additional information asto the revised
CIR or AIR standards, or the operation of
the A& E Committee, or bewillingto
volunteer your services as a member of
the Committee, please do not hesitate to
contact any current member of the A& E
Committee: Liz Lovette, Bob Craig, Bob
L oiseau, TomWrigley, PaulaK eyes, Jay
Deiner, Dan Watkins or your author,
George Gutfreund, Chair of the Committee.
Finally, please accept my thanksin
advance for your participation in the new
designation programs or as members of
the A& E Committee.
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News From Headquarters

SAVE THIS OATE

IAIR INSOLVENCY WORKSHOP
WORKERS COMPENSATION INSURERS:
TEMPORARY OR PERMANENT DISABILITY?

PLUS — OTHER HOT TOPICS, INCLUDING PRIVACY CONCERNS
AND MANAGED HEALTH CARE INSOLVENCY ISSUES

January 24-25, 2002
Hyatt Regency San Antonio
San Antonio, Texas

10th Anniversary Celebration!!!

At the December 2001 1 AIR meeting in Chicago, therewill beadinner/danceto mark the 10th anniversary of IAIR
whichwill be on Saturday, December 8th. Mark thisdate onyour calendar and plan to join usin honoring 10 years of

IAIR history.
A SPECIAL THANK YOU ThelAIR WebsiteHasa
We would like to thank those companies that served as Patron Sponsors of our New L ook!
quarterly round table and reception held in Boston during the NAIC Meetings: We have not only made it more pleasing
to the eye, but it isaso more browser
Baker & Daniels Ormond Ins. & R/l Mgt. Services compatible. This meansthat virtually any
browser will be able to open the site and
Cross River International PARAGON R/l Risk Mgmt. Serv., Inc. it will look the same. Inthe past, tables
. : and pictures did not always properly
DeVito Consulting, Inc. Peterson & Ross open, particularly in Netscape.
eoshealth, inc. Piper Marbury Rudnick & Wolf _ . :
per Marbury Rudnic ore IAIR isalso trying to make the website as
FitzGibbons, Tharp & Assoc. Quantum Consulting Inc. user friendly as possible, so if you have
any suggestions or comments, please
Frost & Jacobs Robinson, Curley & Clayton, P.C. contact Gregg Burgaat webmester@iair.org.
KPMG, Inc. Stroock, Stroock & Lavan LLP
Mealey Publications, Inc. Taylor - Walker & Associates, Inc.
Navigant Consulting
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New | nsolvencies - Easing the Pain

After aperiod of calmness and
quietude, a number of new insolvencies
have appeared recently among the
property and casualty insurers. We have
no reason to believe this recent trend will
reverseitself. Thisarticle, inspiredin part
by this new flurry of activity, suggests
some ways the burial process could be
made lesspainful for all players. Inwriting
thisarticlel borrowed shamelessly from
the 1998 | AIR/NCIGF White Paper,

“ Strategies for Managing Receiverships’
wherein the ideas of many talented and
experienced folk, both from thereceiver
and guaranty fund communities, are set
out. Many thanks to the entire White
Paper Group which includes, in no
particular order, Holly Bakke, Kristine
Bean, Steve Durish, Rosalind Conway,
Steve Uhrynowycz, Ron Bain, Alden Ives,
Karen Weldin Stewart, Leonard Minches,
Suzanne Sahakian, Jim Culotta, Mary
Canon Veed, Tom Wrigley, Keith Carson,
Bob Greer, John Gates, Joe Scoghamiglio,
Pat Wooldridge, Pete Gallanis, Doug
Hartz, Jim Kennedy, Larry Mulryan and
Mike Surguine.

Despite my rampant stealing of the
ideas of others, both within the White
Paper group and otherwise, | must state
that the opinions and ideas expressed
herein should be viewed solely as my
own, though in many cases they may be
shared by many.

BeforetheBubbleBursts- or What Can
beDonein Advance

Thel AIR/NCIGF White Paper
suggested that steps could be taken,
before new insolvency activity is even
expected, to improve the process of
liquidation from start to finish. These
ideasincluded information gathering,
education of the judiciary, maintenance of
applicable state law and insuring that
qualified individualswerein place, or
could be put into place easily, to oversee
the estate.

Information Gathering: The White
Paper points out that "examiners are adept
at gathering information about an insurer

by Barb Cox

during afinancial or market conduct
examination. Thetransmission of this
existing information or, additional training
in the gathering of supplemental itemsfor
their work papers only, would be benefi-
cial and useful for areceiver to havein
preparation for on-sitearrival. The
location and numbers of the various bank
accounts of the insurer, location and
inventory of the insurer’s assets, copies
of reinsurance matrixes and facultative
certificates, names and addresses of
managing general agents, specific
information about the insurer’s data
processing software and hardware,
provider agreements and other such
information would shorten thereceiver’s
learning curve for operations and allow
the receiver to hit the ground running
when he or she gets to the company.
Information supplemental to existing
requirements or formatted in a separate
guestionnaire to companies would be
expected to be more of aviable optionin
examinationstargeted for specific
regulatory purposes as opposed to
regular triennial examinations so asnot to
be aburdento al insurers.”

Education of the Judiciary: Well-
informed judgeswould certainly makethe
liquidation process easier. In some
jurisdictions, one judge is assigned all the
insolvency activity. In others, insolven-
cies are assigned on arotation. That
problemsresult from inexperienced judges
presiding over an insolvency was
identified in both the NCIGF/IAIR White
Paper and in Receivership of Insolvent
Insurance Companies— Final Report of
the Tort and Insurance Practice Section
Task Force on Insurer Insolvency wherein

it was stated “[b]ecause there are few
insurer insolvencies, judges may be
assigned an insurer insolvency only once
in their careers. Receivership courts do
not generally gain the insolvency
expertise needed to effectively oversee an
insolvent insurer’s estate. " Steps are
being taken by IAIR and NCIGF to
develop ajudges' training packagein
portable format that can assist in these
matters. The White Paper also suggests
that “a state could consider legislation
mandating all insurance receiverships be
assigned to a particular division or to
special masterswith receivership or
bankruptcy experience. Having onejudge
hear al receivership matters hasthe
obvious benefit to areceiver of consistent
and predictable outcomes. ”

Maintenance of State Lawsand
related matters: Up-to-date laws, both
with respect to the state liquidation acts
and the guaranty fund acts can do much
to avoid many insolvency headaches.
Much progress has been made over the
past several yearsin enacting uniform
guaranty association laws, to the extent
uniformity is appropriate. We have also
had great luck getting rehabilitation and
liquidation orders properly drafted so that
the funds are not triggered before their
timeand, when triggering is appropriate,
thisisdone effectively aswell.

The"Fabe cure" effortiswell along,
with cured statutesin place in 39 states.
The federal government has continued to
challenge the state distribution priorities,
even in cured states. However, recent
decisions have upheld the claim priorities
set out in cured statutes, and application
to estates pending at the time of statutory
enactment. This effort has been a success
story that receivers and the funds can
share. The minority of states who have
not yet instituted Fabe cures would be
well advised to do so soon.

No discussion of legislation related
matters would be compl ete without a
mention of the recently formed Model Act
Revision Working Group or "MARG"
Group which, under theillustrious

(Continued on page 10)
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|eadership of Doug Hartz, isdoing are-
look at the current NAIC Model. A major
focus of this effort is determining what
can be borrowed from the Receivership
Compact’sliquidation act, the"Uniform
Receivership Law," and incorporated into
the NAIC Model. Hopefully, thiswill
result inamodel act whichispalatableto
al partiesto theliquidation and viablein
state legislatures.

Inlight of the current and expected
future insolvency activity, the importance
of prompt and substantial early accessto
the guaranty funds cannot be overly
stressed. Part and parcel to thisis strong
language both in early access statutes
andindistribution priority law.

Quialified Special Deputy Receivers:
The need to put qualified receiversin
place wasidentified in the White Paper.
The White Paper makesthefollowing
suggestions that would help to insure
that aqualifiedindividual isin place:

If a state insurance department
handles its receiverships by contracting
with non-department individuals to act as
special deputy receivers ("SDRs'),
consideration should be given to main-
taining apool of pre-screened and
approved potential SDRs to shorten and
streamline the awarding of an appoint-
ment. If such apooal is established,
departments should institute procedures
to insure that opportunity for participa-
tionisavailableto awide and diverse
group of qualified individuals. Also, care
should be taken to comply with any
applicable policies and state and federal
law with regard to minority hiring, etc.
Some minimum qualificationsfor appoint-
ment might include:

- International Association of
Insurance Receivers accreditation;

- Prior experiencewith receivership or
bankruptcy case administration with such
experience a so being required of subcon-
tractors, if any, handling areas such as
claims, accounting, legal, asset recovery,
reinsurance; or

- Insurance industry managerial
experience particularly with arun-off
outside of receivership.

There should be a process to verify
and evaluate qualifications (e.g. adetailed

questionnaire to evaluate planning,
execution and cost-effectiveness), as well
as an objective process for selecting the
most competent and experienced candi-
dates to ensure timely and cost-effective
administration of future receiverships.
For states that have no in - house

The IAIR'NCIGF Wite Paper
suggested that steps could
be taken, before new insol -
vency activity is even ex-

pected, to inprove the pro-
cess of liquidation from
start to finish.

expertisewith receiverships, IAIR, NAIC,
and NCIGF could consider developing a
standing group comprised of individuals
with varied receivership experienceswho
would be available to assist those states
in preparing for an insolvency or in
managing an insolvency.

Once aCompany Becomes Troubled

Once it becomes evident that a
company istroubled, atension is created
between the desire to remedy the
company’s problems by restoring it to a
"viable entity" status, and the desire to
insure that the hole doesn’t get bigger,
which places an even greater burden on
the system, should the company ulti-
mately be placed in liquidation. The White
Paper points out that "[i]t isimportant
that the department prevent a scenario
where acompany "self-liquidates” - that
is, a scenario in which the company
consumes available resources before the
takeover, leaving the department with a
low or no asset estate.”" While an insol-
vency is an unfortunate occurrence in any
state and government officials are
understandably concerned about the
possible impact on the local economy,
consideration should also be given to the
burdens put on policyholders and
taxpayers should an unavoidable liquida-
tion be delayed.

The need for alarge assessment to be
called in order for the guaranty fundsto
meet their obligations resultsin

(Continued from page 9)

recoupmentsin the form of increased
rates, surcharges or premium tax offsets.
Even setting aside these rather obvious
financial concerns, other problems result
when department resources are focused
too much on saving the entity and too
little on preparing for the liquidation that
issometimesinevitable.

The White Paper suggests that steps
can be taken during the troubled company
phase that can greatly expedite the
transitiontoliquidation. "If examinersare
sent to the company, the examiners can be
gathering insolvency information aswell
asperforming their normal financial
examination. Under the NAIC Model
Hazardous Financial Condition Regula-
tion, atroubled company can be ordered
to take short-term actions which would be
beneficia should the company be placed
in receivership. The troubled company
can be ordered to suspend or limit the
amount of new and renewal business,
reduce expenses, purchase reinsurance,
suspend or limit dividends, and limit or
discontinue certain investment practices.
If it appears that the troubled company
can’'t meet timeframesand achieve goal's
set in cooperation with the department or
under a department order, the department
should consider, keeping confidentiality
issuesin mind, contacting its SDR pool to
determine availability and otherwise
preparefor receivership."”

Certainly, thegoal of arehabilitation
isto return the company to solvency. A
period of rehabilitation, whether or not the
company can redlistically be restored, can
provide valuable timefor preparationsto
be made if solvency provesto be an
unobtainable goal. The White Paper
suggests that "[c]ompany personnel can
sort claims by state, can further sort
claimsby priority and level of hardship
within a state, and can otherwise sort
policyholder data by state. The NCIGF
could be contacted to determine whether
it is necessary to organize a coordinating
committee. Should one be organized, it
would be avaluable resource to the
receiver and available to offer assistance
relative to guaranty associations. If
rehabilitation provesfutile, the state
prioritization of claimswhich hasbeen
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accomplished during the rehabilitation,
particularly with regard to on-going
benefits, will assist thereceiver intiming
the entry of aliquidation order and the
transfer of claimsfilesin such away that
disruption of benefitsisminimized." Itis
important that the transition to liquidation
be made in such away that ongoing
claimant benefitsfor lines such as
workers compensation are not inter-
rupted. It is essential that adequate assets
remain during the period immediately
preceding the order of liquidation to pay
such benefits such that a gap does not
occur between the time the company
ceases claims paying activities and the
guaranty associations are able to com-
mencetheir work. Locating claimsfiles
and establishing procedures for orderly
transfer of such files to the guaranty
fundswill also go along way to insure
that benefits to deserving claimants are
not delayed. In some cases, the company
may have made use of third party
administratorsto handle claim pre-
liquidation. Claimsfilesmay be storedin
various locations, making this step even
more essential and adding to theinitial
confusion if steps are not taken in
advance to deal with this situation.

While the funds have proven time
and again their ability to performina
variety of adverse situations, a period of
rehabilitation also affords the funds
valuabletimeto gear up from "peacetime
army" status should a large insolvency
occur after aperiod of low activity.

TheHammer Falls- After theOrder of
Liquidation

Asaways, ahighlevel of communi-
cation and coordination among the
receiver of the new estate and the
guaranty fundsis essential during this
early post-liquidation period. The
cooperative relationships that have
evolved during recent yearswill do much
to enhance the ability of the receivers of
future insolvencies and the guaranty
funds to pursue their mutual goal of
protecting policyholders and claimants.
The White Paper makes anumber of
suggestions on specific procedures that
could be used to formalize thisrel ation-
ship and enhance the efficiencies of the

insolvency process.

Thefinal liquidation order should be
forwarded to all ancillary states, guaranty
associations and the appropriate financial
institutions in each of the states in which
the insolvent company was licensed to
transact business. At the earliest possible
time, the domiciliary liquidator should
convene ameeting between himself or
herself, the guaranty associations and the
ancillary statesin order to disseminate as
much information about the insolvent
company and receivership operations as
possible. Such information should
include, but not be limited to, the nature
of the business of the liquidated com-
pany, the location of its principal insur-
ance businesses, a complete and detailed
compilation of itsreinsurancetreaties, a
list of the agents and brokers with whom
the company dealt, and, where appropri-
ate, information regarding arrangements
for meetings with managing general
agents.

Mich can be done both be-
fore and after an insol-
vency occurs to make the
liquidation process nore
efficient, less painful, and
nore successful.

Theearly delivery of claimfilesto the
appropriate guaranty associations will
facilitate the guaranty associations
decisions to retain the insurer’s counsel
or appoint new counsel for those claimsin
litigation. At the sametime, thedomiciliary
liquidator should establish procedures for
the dissemination of information and
coordination of actions among the
receivership, the guaranty associations
and ancillary states. A standing committee
or team of receivership and guaranty
association personnel could be estab-
lished to review such things as the details
of the of the applicable reinsurance
contracts, the coordination of claims
filing, bar dates, the evaluation of assets
of the liquidated company for early access
purposes, and procedures pertaining to
guaranty association settlements with
claimants to the extent such settlements
have an impact on the receivership.

Conclusion

Asthe authors of the IAIR/NCIGF
White Paper pointed out two years ago,
much can be done both before and
immediately after an insolvency occursto
make the liquidation process more
efficient, less painful, and more successful
in serving the needs of the unfortunate
policyholders and claimants of the
insolvent insurance company. Those
involved in managing receivershipswere
well advised to heed the strategies
outlined in the White Paper at thetimeit
was authored, and even more so now in
the busier times we face and in the time of
future challenges we may encounter.
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Meet Your Colleagues

JOHN C. CRAFT

Jack Craft has practiced law in Kansas City since 1965, primarily in the fields of insurance
recievership and regulatory law. Heisthe chairman and afounding member of Craft Fridkin & Rhyne,
L.L.C., with offices in Kansas City and Jefferson City, Missouri.

He has also long been active in metropolitan Kansas City area of civic affairs and charitable causes.
Craft isagraduate of the University of Nebraska and Northwestern Law School in Chicago. Heis
married to Karen J. Craft, and they have two daughters.

Craft's law practice relates primarily to insurance, regulatory and business matters. Early in his
professional career, Craft served with the Missouri Attorney General's Office, representing the
interests of a number of Missouri agencies, including litigation support for the Missouri Director of
Insurance. Craft also served as an Assistant U.S. Attorney in the Western District of Missouri. Since
1975, Craft has served as counsel to the Director of the Missouri Department of |nsurance in the
Director's capacity asreceiver for several Missouri-domiciled insolvent insurance companies, with
responsibility to marshal assets on behalf of claimant creditors and policyholders. Craft's engagements
asreceivership counsel have continued for over twenty-five years and through six gubernational
administrations. Craft has also served as a special deputy liquidator and conservator. On several occasions, he has been engaged on behalf of
liquidators in other states as well as Missouri.

For several years, Craft has been amember of the International Association of Insurance Receivers (IAIR), the Federation of Regulatory
Counsel (FORC) and an associate member of the Insurance Regul atory Examiner Society (IRES). He has participated as alecturer in aseminar
panel presentation for the |AIR on issues involving receivership claims estimation and reinsurance recoveries.

JOHN FINSTON

John Finston isapartner in the law firm of LeBoeuf, Lamb, Greene & MacRae who livesin Alameda,
California across the bay from San Francisco. He matriculated from Johns Hopkins University with an
engineering degree and received hisJ.D. from St. John's University. John joined LeBoeuf in 1980 and
became amember of the firmin 1989. He currently heads up hisfirm'sinsurance insolvency practice and
isthe editor of the firm's Insurance Insolvency Newsletter. He has been an integral part of several
LeBoeuf offices and is admitted to practice law in New York, Massachusetts, the District of Columbia,
Oregon and California.

John has concentrated his practice in insurance regul atory, ratemaking, transactional and insolvency
matters. He advises clientsin the many aspects of regulatory approval, including acquisitions, manage-
ment agreements, service agreements, complex reinsurance agreements and extraordinary payments
between affiliated companies. John has had an active practice in the insurance insolvency areafor many
years. He has acted as counsel for insurance commissioners, advised troubled companies with respect to
developing plans to avoid insolvency, advised creditors and service providers with respect to their rights
and obligations against insolvent insurers and has represented the National Organization of Life and
Health Insurance Guaranty Associations (NOLHGA) in connection with five separate life insurance insolvencies. John also represents reinsurers
in drafting complex reinsurance transactions and has an active insurance companies merger and acquisition practice. He also represented several
companies on the rate and administrative hearing matters arising out of California's Proposition 103 and the California Automobile Assigned Risk
Plan in connection with rate hearings before the California Department of Insurance.

For those few moments each month John is not in the office, heis an avid naturalist and enjoys hiking and backpacking with his family in the
Californiaand Oregon.
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HAL HORWICH

Hal Horwich isapartner in thefinancial restructuring group at Bingham DanaLLP aninterna-
tional law firm. Hal joined Bingham Danain 1999 with the rest of the financial restructuring group of
Hebb & Gitlin, where he had been amember since 1980. Hal'sprincipal officeisin Hartford, but
divides histime in the firm’s Boston and New York offices.

Hal’s practiceinvolvesthree principal areas: representing receivers and insurersin insurance
company insolvencies; representing insurance companies and other institutional creditorsin bank-
ruptcy and reorganization cases; and representing insurersin aternative risk transactions.

Hal hasrepresented receiversaslead counsdl in liquidations of managed care organizations,
property casualty companies and life insurance companies. These cases have included analysis and
prosecution of claims against third parties such as accountants, law firms and financial institutions
and reinsurance disputes (both ceding and assuming). These cases have also involved creative
strategies for early closure of estates.

In bankruptcy cases, Hal has also represented insurersin many major Chapter 11 cases. This
included representation of sureties with multi-million bond and financial guaranty exposuresin The
LTV Corporation; Allegheny Health Education and Research Foundation; Wickes Companies, Inc., Paramount Petroleum Corporation, and Triad
AmericaCorp. LTV involved several successful appeals of bankruptcy court rulings to the Second Circuit Court of Appeals. Hal hasaso
represented property casualty insurance companies and health insurersin major bankruptcy cases including Pan Am Corp.; Eastern Air Lines,
Inc.; National Convenience Stores, Inc.; Midway Airlines, Inc.; Al Copeland Enterprises, Inc. and Bank of New England, NA.

Hal hasalso beeninvolved in the negotiation and implementation of many financial insurance transactionsincluding financial guaranties,
residual valueinsurance and targeted risk products such as efficacy insurance.

Bingham Danaisaleader ininternational insolvency matters. Hal has been involved in casesinvolving proceedingsin the United Kingdom,
Bermuda, Cayman Islands, and Japan. The firm has represented many debtor companies in connection with their international insolvency
problemsincluding Singer; Outboard Marine, Montgomery Ward, and many others. The firm has al so represented insurance companiesin
connection with foreign insolvency workouts and proceedings around the globe.

Hal has published severa articles and lectured on topicsin his practice when time permits. Heis admitted to practice in New York,
Massachusetts, Connecticut and lllinois.

MIKE RAUWOLF

Mike Rauwolf has been a member of IAIR for many years and is the lllinois state contact person
for the IAIR Receivers' Achievement Report. Heisanumber crunching guy who, after completing the
accounting curriculum at lllinois State University, could think of no better use for his time than to sit

X - for, and pass, the CPA exam. Mike later went on to earn the FLMI designation. Further evidence of
\\‘ L, ’,; Mike's penchant for pain was his enrollment in the Graduate School of Business at the University of

l’, Chicago. Heearned his MBA degree from U. of C. in 1997 but will be paying off the tuition for years
wy to come.

Somewhere in between all of this studying and test taking, Mike managed to meet and marry his
lovely wife Kim. Mike and Kim enjoy traveling, Italian cooking, and spending time with their three
young children ranging in ages from 11 to the baby just born last September. The Rauwolfs keep a
hectic schedule of school activities, sports and music lessons.

Mikeisthe Audit and Specia Projects Manager for the Office of the Special Deputy Receiver
(OSDR) in Illinois. Mike and histeam of CPAs handle the financial fieldwork and investigations for
the OSDR, provide litigation support to the Receiver’s counsel, oversee the annual audits of estates
and perform various internal investigations. Mike has provided testimony in numerous court cases involving solvency related litigation and
collection actions and served as atestifying expert in receivership accounting in arecent liquidation trial.

i




International Association of Insurance Receivers

Receivers Achievement Report

Reporters:

Northeastern Zone - J. David Leslie (MA); W. Franklin Martin, Jr. (PA);
Midwestern Zone - Ellen Fickinger (IL); Brian Shuff (IN);
Southeastern Zone - Eric Marshall (FL); James Guillot (LA);

Mid-Atlantic Zone - Joe Holloway (NC);

Western Zone - Mark Tharp, CIR (AZ); Bob Loiseau (TX); Melissa Eaves (CA);
International - Philip Singer, CIR (England); John Milligan-Whyte (Bermuda)

Our achievement newsreceived from reportersfor the fourth quarter of 2000 isasfollows:

MikeRauwolf (L) provided updated
information on two companies under OSD
supervision. American Mutual Reinsur-
ance, | n Rehabilitation (AMRECO)
continues the reinsurance run-off of their
business. Total claims paid inception to
date; Lossand LAE $30,449, Reinsurance
Payments $135,858,350, and LOC Draw-
down disbursements $9,613,386. Further,
Centaur I nsurance Company, In Rehabili-
tation also continues the run-off of their
business, total claims paid inception to
date; Lossand LAE $53,280,164, Reinsur-
ance Payments $4,945,493, and LOC
Drawdown disbursements $13,876,555.

Continuing with our collection
information from JamesGordon, CIR
(MD) for Granger sM utual I nsurance
Company, collectionsduring thefourth
quarter of 2000 totaled $47,844.39.

Further updates were received on the
progressof Fidelity Mutual Lifel nsur-
anceCompany (FML), I n Rehabilitation
asreported by Frank Martin (PA). Asof

March 31, 2001, FML showed astatutory
surplusin excess of $136,000,000 after
reserving for all policyholder and creditor
ligbilities.

When FM L wasplaced in rehabilita-
tion on November 6, 1992, the Common-
wealth Court imposed amoratorium on
cash surrenders, withdrawals, policy
loans and other contractual options.
Death benefits continued to be paid and
policyholder dividends and interest
continued to be credited. The moratorium
was imposed to stop the excessive cash
surrenders that had threatened FML’s
solvency and to permit financial rehabili-
tation. Since November 6, 1992, the
Rehabilitator has petitioned the Court 5
timesto modify the moratoriumto allow
the exercise of various policyholder
options and to allow accessto limited
amounts of cash. Currently, petitions are
pending by both the Rehabilitator and the
court appointed Policyholder Committee
to terminate the moratorium completely.

by Ellen Fickinger

However there is adispute as to the
timing of thetermination. Under the
Rehabilitator’spetition, unpaid general
creditorswould also be paid their princi-
pal amount with simpleinterest of 6% per
year when the policyholder moratoriumis
terminated. Most general creditor claims
have already been settled and paid under
acourt order authorizingimmediate
payment for those creditorswilling to
waiveinterest.

In 1999, the Rehabilitator obtained
court approval to pay policyholder
dividends in the approximate aggregate
amount of $70 million beginningin
January 2001, plusan additional approxi-
mate $15 millionininterest creditspaid to
nontraditional policies. InMay of 2001,
the Rehabilitator filed apetition for court
approval of 2002 policyholder dividends
in the approximate aggregate amount of
$65million. Prior to 2000, FML had been
paying an approximate annual amount of
$8millionin policyholder dividends.

RECEIVERS ACHIEVEMENTSBY STATE

New York (F.G. Bliss, State Contact Per son)

Use and distributions made to policy/contract creditors and Early Access

Receiver ship Security/ Policy/Contract Other Creditors Total
Guaranty Funds Creditors
Consolidated $677,533.00 $0.00 $0.00 $677,533.00
Cosmopolitan $2,799,274.00 $0.00 $0.00 $2,799,274.00
Horizon $121,106.00 $0.00 $0.00 $121,106.00
Ideal Mutual $1,039,327.00 $32,709.00 $0.00 $1,072,036.00
Long Island $92,991.00 $0.00 $0.00 $92,991.00
Whiting $11,842.00 $0.00 $0.00 $11,842.00
Total $4,742,073.00 $32,709.00 $0.00 $4,774,782.00
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[llinois(MikeRauwolf, State Contact Per son)

Use and distributions made to policy/contract creditors and Early Access

Lossand Loss Early Access Return Premium Reinsurance
Receiver ship Adjustment Expense Distribution Payments
American Healthcare Providers 608475 0 0 0
Amreco 0 0 0 839,060
Back of the Yards 186,199 0 0 0
Centaur 813,328 0 0 0
Coronet 533 0 0 0
Edison Insurance Co. 608,918 5253478 640 0
[llinoisHealthcarens. Co. 7,825 0 146,804 0
Inland American Ins. Co. 0 585,000 0 0
Merit Casualty Co. 0 638943 0 0
MillersNational Ins. Co. 0 149,049 0 0
Optimum Ins. Co. 0 1,000,000 0 0
Pine Top 1591 12,867 0 0
Prestige 0 155,245 0 0
River Forest Ins. Co. 0 650,000 0 0
State Security 0 749,999 0 0
Receiver ship Year Action Payout
EgatesClosed Category Licensed Commenced Per centage
Security Casualty Co., InLiquidation P&C Yes 1981  ClassA - 100%- $5,086,810
Closed 12/20/00 ClassD - 100% - $14,952,628
ClassG-6.8741%- $3,130,607
Associated Lifelns. Co., InLiquidation Life, A&H Yes 1987  ClassA - 100%- $589,048
Closed 12/07/00 ClassD - 9.6609%- $653,067
United EquitableLifelns. Co., InLiquidation Life, A&H Yes 1990  ClassA - 100%- $101,146
Closed 12/14/00 ClassD - 37.5964%- $4,729.210

Maryland (JamesA. Gordon, State Contact Per son)

Use and distributions made to policy/contract creditors and Early Access

Receiver ship Amount

Grangers Mutual Ins. Co. $23227.64 (MD)
$9,797.84 (DO
$3,685.36 (NO)
#5012 (TN)

Total $42,160.96

Pennsylvania (W. Franklin Martin, Jr., State Contact Per son)
Use and distributions made to policy/contract creditors and Early Access

Receiver ship Amount
Westmoreland Casualty Co.  $3,051,071.00 GP

Receiver ship Year Action Payout
EgtatesClosed Category Licensed Commenced Per centage
American Independent Business Heath- MEWA No 1990 50.8% to Class B claimants

AllianceHedth Plan



|. Introduction

Asthefirewallstraditionally separat-
ing the banking and insurance industries
continueto deteriorate, acritical evalua-
tion of the similarities between the two
industries has become increasingly
important. A careful analysisof the
reasoning behind federal and state
banking statutes and court decisions
relating to insolvency may prove benefi-
cial in an insurance insolvency.

One such protective measureis the
application of the well established
D’ Oench, Duhme doctrine to insurance
liquidations. While the reasoning in many
court decisions has long supported the
applicability of the D’ Oench, Duhme
doctrine to insurance liquidations, use of
theruleisfinaly receiving deserved
attention. Inthisarticle, wefirst explain
the history of the doctrine as it has been
applied to the banking industry. Next, we
detail the various reasons that the
doctrine applies to insurance receiver-
ships. Finally, weexplain and dispel the
main argument against its application.

II.History of theRule

A.TheBirth and Lifeof theDoctrine

The D’ Oench, Duhmerulewasborn
inthe 1931 Kentucky case of Denny v.
Fishter. In Denny, abank was undergo-
ing liquidation. A dispute arose when the
banking commissioner sought to collect
on a note found on the bank’s books
which had been executed by Mr. Fishter.
Mr. Fishter incurred this recorded
obligation ostensibly to help the bank
liquefy afrozen asset. Inaverbal
discussion, the two parties expressly
agreed that the bank would never collect
onthe note. Unfortunately for Mr.
Fishter, the effort to help the bank failed,
asdid the bank. The commissioner took
possession of the bank’s records with the
institution’sfinancial healthinruins. The
only information the receiver had regard-
ing the notes was the record of the
transaction. According to thisrecord, the
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D’ Oench, Duhme;

A New Tool for Insurance Receiversto Help Protect Policy
Holders, Creditors and the Public

by Greg Mitchell

notes were good, valid and most impor-
tantly, they were due. When the commis-
sioner tried to collect, however, Mr.
Fishter denied liability citing the agree-
ment he made with the bank’s officials.
The court found that “Mr. Fishter may
have acted in the best of faith and as an
accommodation to the bank, but by his
conduct he had occasioned loss to others
(i.e. the creditors, depositors and the
genera public) who had no knowledge of
his secret agreement with the bank. As
between [Mr. Fishter] and [the innocent
creditors and depositors], Mr. Fishter
must bear theloss.” Thus, Denny held
that in a heavily regulated industry, as
between the parties to a secret, unre-
corded transaction and the uninformed
creditors and depositors/policy holders,
the former must bear therisk of loss
occasioned by the agreement.

The United States Supreme Court
later adopted Denny’s reasoning in
D’ Oench, Duhme& Co., Inc. v. Federal
Deposit Insurance Corporation. The
Court relied on Denny in fashioning what
has become to be known as the D’ Oench,
Duhmedoctrine. Simply put, the doctrine
states that one cannot deny liability for
notes or other obligations based on oral
or written side agreements. A unanimous
Supreme Court has since reaffirmed the
ruleasrecently as1987inLangly v.
Federal Deposit Insurance Corporation .
Later codified by Congress by the
enactment of FIRREA, the D’ Oench,
Duhme doctrine became atool for the
Resolution Trust Corporation to defeat
similar claimsof noliability dueto side
agreementsarising out of theS& L crisis
of the1980's.

B. Similaritiesbetween thebanking
and insuranceindustrieslead courtsto
apply theD’ Oench, Duhmedoctrineto
insurancer eceiver ships.

Courts applying the D’ Oench, Duhme
doctrine to insurance receiverships
reason that the similarities between the
banking and insurance industries merit

therule’s application to both. The
common characteristics are evidenced in
many ways, including the similarities
between banking and insurance laws and
the strong public interest element in each
field.

Taking the state with which we are
most familiar, Kentucky banking lawsand
insurance laws bear a striking resem-
blance. From the capital required to
commence operations to the duties and
powers of liquidators, the Kentucky
statutes elicit the belief that the insurance
and banking industries are fraught with
many identical concerns. Asan example,
note the comparison between Kentucky’s
examination requirementsfor both
industries. KRS304.2-210liststhe
requirementsfor examination of insurers.
Subsection one indicates that “the
commissioner shal examinetheaffairs,
transactions, records and assets of each
authorized insurer as often as reasonably
necessary”. These examinations must
occur no less frequently than every three
years. According to subsection three, the
commissioner may, “in lieu of making his
own examination, accept afull report of
the most recently compl eted examination
of aforeign, or alieninsurer certified by an
insurance supervisory official of another
state”. In addition, the insurance commis-
sioner may participatein joint examina-
tions of insurers or be represented in an
examination by an examiner of another
state.

KRS 287.450 detail sthe examination
requirements for the banking industry.
According to the first subsection, every
bank doing business in the state shall be
subject to inspection by the commissioner
no less frequently than once every
twenty-four months. Under the fourth
subsection, the commissioner may accept
the examinations made by the Federal
Deposit Insurance Corporation in lieu of
making hisown examination. Inaddition,
the banking commissioner may enter into
joint examinations or joint enforcement
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actions with other bank supervisory
agencies having concurrent jurisdiction
over any branch of an out of state bank or
any branch of a state bank located in any
host state.

The same concurrence of language
and responsihilities existsin the area of
duties and powers of liquidators (insur-
ancelaw) or receivers (banking law).
Under Kentucky banking law, thereceiver
hasthe “ power to collect all debts, claims
and judgments belonging to the bank and
to do any other acts necessary to
preserve and liquidate its assets’. The
liquidators, under insurance law, have the
power to collect all debts and monies due
theinsurer. Theinsuranceliquidator, like
the banking receiver, has the power “to do
such other acts as are necessary or
expedient to collect, conserve or protect
its assets or property”. The insurance
liquidators have the power to “conduct
public sales of the property of the
insurer.” The banking receivers have the
power to “sell any and al real and
personal property [of the bank].”

In addition to the statutory similari-
ties, both industries involve the public
interest to an equivalent degree. Banks
accept deposits and at least implicitly
assure depositors that their money will be
safe. Depositors place agreat deal of
trust in and dependence upon the bank’s
proper functioning. In the event of bank
failure, the public trust erodes, the
economy suffersimmediately, and in the
long term, the public endures multiple
hardships.

Likewise, theinsurance industry
heavily involves the public interest.
Policy holdersinvest in the security that if
anything goes wrong, whether a car
accident, an untimely death or amajor
health problem, they will remain protected.
Insurance companies, like banks, rely on
the public trust as a most valuable asset.

Thereisno basisfor viewing the
importance of protecting the public trust
in the insurance industry asinferior to
protecting the public trust in the banking
system. To acquire trust, insurance
providers market their products and
assure potential customers that money
provided, intheform of premiums, will be
money well spent. Likebanks, when
insurance companiesfail, not only will the
individual policy holders suffer, but the

genera public suffersaswell. Thosewho
had coverage under the defunct company
must seek coverage elsewhere, many
timesat higher premiums. Premiums may
increase for all customers as anew batch
of consumers add to the demand of the
surviving companies’ services. If other
companieswill not, or can not take on the
added customer load and its associated
risk, publicly funded agencies must
provide the service. The public has every
reason to be concerned about the proper
functioning and dissolution of insurance
companies aswell as banks.

[11. Reasonsfor Denny’ scontinued
application totheinsuranceindustry.

Denny’s basic tenet is that if aperson
permits a note, which allegedly does not
represent areal obligation, to be placed
among the assets of a heavily regulated
company, that person should be pre-
vented from denying liability when the
receiver triesto collect. For several
poignant reasons discussed below, this
tenet applies with equal force to insurance
liquidations.

Most importantly, the Denny rule
protects the public interest inextricably
intertwined with the insurance industry.
As stated recently in another Kentucky
decision, “The business of insurance is
affected with the public interest and the
state has an important and vital interest
either in theliquidation or reorganization
of such abusiness.” Hence, the state
utilizes insurance receiversto effectuate
its inherent responsibility—to protect
policy holders, creditors and the public
from the harms associated with an
insurance company’sfailure. Thereisno
basisfor viewing the insurancereceiver’'s
role as being inferior to the banking
commissioner acting asreceiver. |n many
states, both are statutorily charged with
protecting the public as liquidators and
typically they have nearly identical
powers. The public policy statements
enumerated at great length in Denny are
just as applicable to the public policy
statements of many state insurance
rehabilitation and liquidation laws. The
Denny court quoted Cedar Bank v. Olson
saying, “The banking business is fraught
with public concern. Banks do business
through permission of the law subject
alwaysto its provisions for the protection

of depositors, creditors and stockholders.
Public faith, credit and honesty in
business transactions are a bank’s main
assets. . . To sanction any arrangement,
whereby the real assets and securities of
the bank are to be regarded as less than or
different from the apparent assets and
securities, would tend to defeat the entire
statutory purpose of the regulatory
statutes’. The same may be said of the
insurance industry.

When liquidators take possession of
an insurance company’s written records
with the purpose of liquidating its assets,
they only have the company’s records to
consider. They cannot possibly know of
oral side agreements affecting the value
and indeed the very existence of various
assets. The Denny court emphasized that
the inherent danger of oral side agree-
ments is that regulators cannot review
them. Allowing such agreementsto affect
the company’s assets would open the
floodgates of insurance company
executives' assertionsthat the CEO
promised this or the director promised
that. To avoid this scenario, and to
protect policy holders, creditors and the
public from its effects, Denny placed
upon those in charge of the company’s
operationstheresponsibility of memorial-
izing any agreement that affectsthe
company’s recorded assets. In this sense,
Denny’srisk of |oss reasoning may apply
equally to insurance liquidations. Denny
held that as between the partiesto a
secret oral agreement that affects the
assets of a heavily regulated company
versus the innocent policy holders and
creditors, the former should bear the risk
of loss occasioned by the agreement. In
the insurance industry context, this
holding protects the public by requiring
an insurance company’s records to
accurately represent the real assets of the
company. The public will then be assured
that aparticular company isfinancially
healthy beforeinvesting in it or purchas-
ing apolicy.

In addition, similarities between the
two industries lend further support to
Denny’s application to insurance com-
pany liquidations. As previously dis-
cussed, state statutes governing the two
industriesareremarkably similar. Banks
are subject to state regulation and

(Continued on page 18)
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examination asare insurance companies.
The state can place companiesin either
industry into liquidation. In both cases,
the primary protection for the creditors/
policy holders and the public comes
through state regulatory examinations of
the company’swritten records. In Denny,
the court of appeals held that frustration
of the regulatory examination process was
key to itsdecision. Ininsurance cases,
oral side agreements tend to effectuate
the same type of frustration of the
regulatory examination process. Insur-
ance company liquidations, like bank
liquidations are frustrated when those
formerly in control of the entity avoid
liability based on agreements not reflected
in the insolvent organization’s records.

V. Counter argument: I nsurance
Company LiquidatorsMerely “ Stand in
theShoes’ of thel nsolvent Company.

The argument most forcefully
asserted against Denny’s application to
insurance liquidations is that insurance
receivers merely “stand in the shoes’ of
the insolvent company. If correct, the
liquidator can only assert the claims of the
defunct company. In addition, the
liquidator is subject to the same defenses
asthefailed organization. If accurate,
those claiming that the company made an
oral side agreement that affects the assets
could easily assert that via promissory
estoppel, hisor her detrimental reliance on
the company’s promise eliminatesthe
liquidator’s ability to refuse to honor the
agreement.

On the other hand, if the argument
has no merit, the liquidator can assert not
only the company’s claims, but the
creditors’ and policy holders’ aswell. In
addition, and most importantly for this
issue, theindividual claiming existence of
an oral side agreement could not assert a
promissory estoppel defense because the
liquidator made no promise, nor did the
creditorsor policy holders. Whilethe
courts disagree as to whether the liquida-
tor merely stands in the shoes of the
defunct company, the weight of the
authority and the force of logic point to
the result espoused here—that the

insurance liquidator represents the
interests of the policy holders, creditors
and the public and is therefore not subject
to the same defenses as the defunct
company.

The California Court of Appeasheld,
in Arthur Anderson , that the insurance
commissioner, in hiscapacity asliquida
tor, may recover from the plaintiff on
behalf of the liquidated estate (for the
benefit of policy holders and others) for
damage caused to the liquidation estate
by negligent misrepresentation in the
plaintiff’saudit report. The plaintiff then
argued that the receiver is subject to the
same defenses as the entity for whom the
receiver acts. To this, the court re-
sponded “the insurance commissioner
acts not in the interest of the equity
owners of the company, but rather in the
interests of the policy holders.

According tothe New York Appellate
Division, in Corocanv. Hall , “the superin-
tendent of insurance, as liquidator of an
insolvent insurer, has paramount and
exclusive standing to assert claims not
only on behalf of theinsurer, but also on
behalf of its creditors and policy holders.”
The court reasoned that this ability stems
from the purpose of the insurance
liquidation statute, which like those in
other states, is to insure equitable
treatment for creditors and to avoid
preferences by providing that any matter
affecting the assets available for distribu-
tion be the subject of asingle integrated
administration.

InJ.D. Wheeler v. American National
Bank of Beaumont , the Texas Supreme
Court held that an insurance company’s
receiver could maintain acause of action,
on behalf of the creditors, policy holders
and claimants of theinstitutionin
receivership against the bank for having
knowingly misrepresented the financial
condition of the institution in receiver-
ship, asreflected in the records.

Inthe West Virginiacase Cordia v.
Ernst & Young, the court held that the
insurance liquidator’s appointment is not
solely for the benefit of the corporation
but isfor the more general benefit of the
“policy holders, creditors, shareholders or
the public”. Rather than being deemed to

(Continued from page 17)

solely represent the interests of the
corporation, the court explained that the
insurance commissioner, asareceiver,
represents a broad array of interests,
including the public interest.

Finally, in Bonhiver v. Graff , the
Minnesota Supreme Court held that “the
receiver represents the rights of creditors
and is not bound by the same fraudulent
acts of aformer officer of the corporation.

Thus, the authority establishes that
the receiver’s powers and responsibilities
are not exactly parallel to those of the
defunct insurance company. Rather, the
receiver typically represents the interests
of the creditors, policy holders and the
public. It followsthat the liquidator
should not be subject to the same
defenses as the company. These cases
agree with the Kentucky legislature and
many other state legislatures that adopt
the Model Insurance Rehabilitation Act.
According to KRS 304.33-240, the
liquidator may “pursue any creditor’s
remediesavailableto enforcehisclaims. .
. “prosecute any action which may exist
in behalf of the creditors, members, policy
holders or shareholders of the insurer
against any officer of theinsurer or any
person..."; and “exercise and enforce al
the rights, remedies and powers of any
creditor, sharehol der, policy holder or
member . .."

CONCLUSON

In an eraof growing industry
consolidation and globalization, the
challenges and difficulties associated with
insurance liquidations require receiversto
utilize the necessary tools to protect the
variousinterestsinvolved. The principles
espoused in the D’ Oench, Duhme
doctrine provide those in charge of
liquidating the assets of defunct insur-
ance companies with the ability to
effectuate their purpose—to protect the
interests of policy holders, creditors and
the general public.
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New Orleans Meeting Recap

provisionsthat litter the URL isnaked
hostility, and plenty of it was evident. Nor
did it seem that any attention was being
paid to the survivability of the final
product: once aModel is reported out of
committee, will the L egislatures passit?
Instead, (and maybe I'm judging too soon
here), the sessions settled into a "regula-
tors Christmaslist" of provisions that
would simplify thelives of liquidators by
eliminating inconvenient defenses and
due process requirements, reminiscent of
Congressmen attaching pet projectsto a
crucial appropriationsbill. Unfortunately,
all too often the result of that tactic isto
leave the appropriations bill unpassed,
and everyone wonders what happened.

Of coursg, it's early daysyet. It's
important to the process that everyone
get their wish list out on the table, if only
so that someone el se can explain why
Santa missed their stocking in thefinal
product. Maybe the responses are still
pending, and the scales will eveninthe
next few meetings. But the fact isthat no
Legidlature will accept anything billed asa
"comprehensive revision" to an important
law unlessit is backed by asignificant
degree of consensus - and that consen-
sus hasn't been built yet.

The second variety of sausage was
multistate regulation. It is hard to tell how
much of the high-level talk will ever trickle
down to reality, but the sheer weight of
numbersis beginning to look significant.
Of course, the PR for the meeting was
dominated by the announcement that
NARAB has been averted, because 36
states have adopted licensing reciprocity
(and 45 expected by December). It's easy
to put that down to the coercive effect of
GLB andto expectit torepresent lip
service to the idea of national producer
licensing that will be forgotten as soon as
theimmediate crisisclears. But look alittle
deeper:

* 11 states have implemented
CARFRA (unified rate and formfiling) on
atria run basis. At the end of July, the
first ever CARFRA-filed lifeinsurance
policy was approved - approved in less
than thirty days, too, whichisaland
speed record. CARFRA itself isonly 9
months old, achild prodigy by NAIC

standards.

* SERFF (centralized electronicrate
and formfiling) isin placein 44 states,
and as of the last few weeks, is free of
licensing fees.

* ALERT, which permits"fileonce,
apply many" license applications, isin
effect in 46 states and the District of
Columbia, with just about every other
state lined up to join by the end of the
year.

* A project to establish a multi-state
Form A procedure was launched, aswasa
scheme to "encourage” review of non-
CARFRA filingswithin 30 days, and
another to pursue multistate market
conduct examinations.

* Using NAIC models, 43 states have
adopted privacy ruleswhich, if not
completely congruent, are at | east
intelligently comparable.

Most of these initiatives are not
directly GLB-driven. They represent
genuine, internally generated progress
toward rationalization of regulation, not
because Congress says it ought to
happen, but because it's the right thing to
do. That motivation may not disappear
when the GL B storm blows out.

As has been consistently the case
the last few years, the |AIR Roundtable
was unquestionably the high point of the
meeting, in spite of sudden changes of
program provoked by our members
tendency to have sudden changes of
plan. The intense interest, thorough
preparation, and audience participation in
these things continues to amaze me.
Nobody watching one could fail to be
impressed with the skill, professionalism,
and dedication of these people, invariably
jammed into atoo-small room with not
quite enough chairs, on a perfectly good
Saturday afternoon, to discuss topics that
would glaze the eyes of any rational
human being. Asaways, Dorothy Corey-
Wright's presentation on UK devel op-
ments was of surprising relevance to the
Americansin the audience.

O'Shea's presentation on different
approaches to troubled HMO'siin

L ouisiana was thought-provoking and
well-planned.

But the presentation that called for

(Continued from page 4)

action was that the continuing discussion
of "lAIR'sfuture". The fundamental idea
isthat itissilly for our group to have
worked to hard to have accumulated such
an impressive quantity of skill and
expertise, only to watch astime and time
again insurance solvency decisions are
made asif the decisionmakersworkedina
vacuum. A substantial number of states
have no |AIR participation; an even larger
number do not have high-level regulatory
participation. And, of course, itisthe
states which don't have large stables of
active receiverships that most urgently
need to maintain contact with the liquida-
tion community - and which, by and large,
don't. How to bridge the gap?

And there is a second prong to the
problem: With the announcement of the
new AlR accreditation standards, which
finally makeit possibleto obtain recogni-
tion for receivership related skillsand
experience without actually goingon a
state payroll, we are poised to build a
genuine pool of accredited and transfer-
able receivership talent that those
decisionmakers need to know about. How
do we get their attention?

For one thing, Trish Getty and the
Membership Committee are presenting a
sort of "road show" to individual states
and the Zone Committees, trying to get
the attention of the people in the big
offices. That's good as far as it goes, but
there's more that can be done. It's "charge
writing" time again in the NAIC season,
and the mood among the Commissioners
obviously recognizes and appreciates the
benefits of the sort of reciprocal exchange
of expertise that resulted in the laundry
list of co-ordination projects outlined
above. Why should insurance receiver-
ship beleft out? The next EX5 set of
charges should include one reguesting
the Insolvency Task Force to investigate
and report upon the IAIR accreditation
process, and consider whether to recom-
mend the use of 1AIR accreditationin
planning receivership activity. If ratefiling
and Form A can be dragged out of the
state-by-state closet, can receivership be
far behind?
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MANAGEMENT SERVICES, INC.

SERVICES OFFERED

U Administration of MGA, Primary or
Reinsurance Books of Business
data processing, accounting, underwriting
claims, regulatory filing, rehabilitation
strategies. . .

QO Arbitration and Litigation Support
expert testimony, discovery work, case
management, depositions, litigation
assistance, reconstruction of records,
arbitration panel member. . .

r

U Audits and Inspection of Records
pre-quotation, contract compliance,
aggregate exhaustion, reserve
adequacy. . .

U Commutation Negotiations
reserve determination, present value
calculation. . .

0O Contract Analysis
analysis of reinsurance contracts,
analysis of primary or excess coverage,
contract drafting. . .

0 Reinsurance Recoverable Administration
reporting, collections, letter of credit
control, security review. . .

Q) Special Projects for Rehabilitators,
Liquidators, and Insurance Company
Management

reconstruction of premium and loss
history, loss development analysis,
reserve determination. . .

U Statutory Accounting
annual and quarterly statement
preparation, diskette filing, premium tax
returns. . .

O Client Representative
settlement conferences, attend
informational meetings, monitor
activities of defense counsel. . .

Q) Reinsurance Data Systems
main frame and PC systems in place for
processing of underwriting, claims and
accounting for assumed, ceded or
retrocessional business
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